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Income-tax Department
Edited by Stephen G. Rusk

Our attention has been directed to a report made to the New York
County Lawyers’ Association by its committee on the unlawful prac
tice of law, wherein are set forth examples of the evils arising from
the performance of legal work by those unqualified and incompetent
in matters of law. The investigation of this committee disclosed
among other things that in advising upon and in the preparation of
income-tax returns the line between the work devolving upon the
lawyer and that upon the accountant is difficult to draw. The com
mittee is of the opinion that the accountant is not competent to advise
a taxpayer upon such matters as “the domicile of citizens, the effect
of increasing or decreasing corporate stock, the advantage of trading
in corporate or in individual and partnership form.” It regards such
questions as intricate and complicated questions of law. Its conclu
sions are quoted as follows:
“Patently advice along these matters requires the services of a
skilled and experienced lawyer; nevertheless the preparation of
income-tax returns and accounting work in themselves are primarily
the work of a skilled accountant.”
A further conclusion of this committee is that:
“There can be no question that where a lawyer divides fees with
a firm of accountants for procuring of legal business arising orig
inally out of employment solicited for the accountant in connection
with income-tax matters, or where the layman performs purely
legal services for which he is not qualified, a violation of law exists.”
We imagine that no fault will be found by accountants with the
general proposition that their profession does not qualify them to
give advice upon legal matters. There are accountants, we must
admit, who have not hesitated to advise their clients upon questions
that it would have been better to leave to the lawyer, but these in
stances are rare. However, instances where lawyers have sought to
make income-tax returns when intricate and complex accountancy
was involved (and this to the detriment of the interests of the clients)
are numerous. The proportion of lawyers qualified to advise upon
income-tax matters and to prepare income-tax returns apparently is
not large and numerous instances could be cited wherein great harm
has been done by lawyers in attempting to solve problems for which
they were not qualified.
With the conclusion of this committee as to dividing fees we can
find no fault, but we do not wholly agree that the accountant’s work
should be confined in the small limits set for it by the committee.
“The preparation of income-tax returns” necessitates familiarity with
the income-tax law, the regulations promulgated for its interpre
tation and the large body of decisions (court, solicitor’s and office)
that are continually being made. Surely the accountant does not
violate the law when he counsels with his client concerning matters
with which he must be familiar.
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The committee reports that the federal government has sanctioned
the practice permitting laymen, whom it describes as “clerks in depart
ment stores and banks and others,” to assist in the “filling out and
preparation of income-tax blanks.” It did not report that the federal
government also sanctions the appearance before its tribunal of
“agents” for the taxpayer, with the view to facilitating the proper
application of the law.
It is fortunate for the taxpayer that the federal government has
found no difficulty in making distinctions and we feel that some one
should inform the lawyers’ committee of the large and important part
members of the American Institute of Accountants took in the prep
aration of the several revenue acts and of the regulations and of the
assistance they have given in preparing opinions that have been con
tained in the treasury and other decisions based on these acts. We
believe the committee should also send for the regulations of the
treasury department wherein are set forth rules that are to govern
those who are admitted to practise as attorneys or agents before the
department. It will then see among other things that the advertising
attorney or accountant is barred from appearing in his capacity as
attorney or agent before the department, which should prove that the
treasury department is jealously distinguishing between those genu
inely qualified and those who are not.
*

*

*

*

Among the decisions handed down recently one that is of out
standing interest is No. 3333 which sets forth “ratios of postwar costs
of replacement for use in preparation of claims for amortization.”
The department points out in the decision that the purpose of these
ratios is to facilitate the preparation and examination of claims and
to bring about uniformity as to basis for claims.” The allowances
based on these ratios it must be understood are purely tentative and
are subject to redetermination in accordance with the provisions of
the law.
TREASURY RULINGS
(T. D. 3329—May 13, 1922)
Income tax—Priority of consideration
Expeditious disposition of tax cases in which an emergency has been
found to exist.
If, upon application of any taxpayer, it be shown to the satisfaction
of the commissioner (1) that the taxpayer is in the hands of a receiver
and a reorganization is necessary; (2) that the taxpayer is in financial
difficulties, either actual or imminent, and refinancing is necessary; or,
(3) that the distribution of a fund in which a large number of people
may be interested is held up pending the determination of the amount
of income or profit taxes which must be paid out of the fund—then
the commissioner will declare an emergency to exist with reference
to such case and will direct that the matter be given priority of con
sideration with a view to the expeditious determination of the par
ticular tax liability.
Application for such priority of consideration shall be in the form
of a letter addressed to the commissioner and shall be supported by
statements under oath setting forth in detail the facts upon which the
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request for special consideration is based, and the particular reason
why such person believes himself entitled to have the case expedited as
provided herein.
(T. D. 3330—May 13, 1922)
Income tax—Revenue act of 1918—Decision of court.
1. Income Tax—Deduction—Wisconsin Soldiers’ Bonus Tax.
The plaintiff was a corporation, keeping its accounts and filing
returns upon an accrual basis, and annually set up upon its books a
“reserve” for income taxes due the state of Wisconsin, under the laws
of which it was organized. Under the provisions of section 234 (a) (3),
revenue act of 1918, the company deducted from its federal income-tax
return for the year 1918 the “reserve” for income taxes due the state
at the rate in effect on December 31, 1918. On July 30, 1919, the Wis
consin legislature passed a “soldiers’ bonus” act, which provided for
the raising of the money by a single tax levy of one mill on all assessed
property for the year 1919, and a surtax over the normal tax on the
incomes of corporations upon the basis of the 1918 state income-tax
returns. After the ratification of the soldiers’ bonus act on October
10, 1919, the plaintiff filed an amended federal income-tax return for
the year 1918 and sought to deduct therein as taxes accrued for the
year 1918 the amount of additional taxes due the state under the
soldiers’ bonus act. Held, that the basis of the levy of the soldiers’
bonus tax was 1918 incomes, but there is no relation between the basis
for the state levy and the time of the accrual of the tax for federal
tax purposes.
2. Deduction—State Taxes—“Accrued” Within the Year—Section
234 (a) (3), Revenue Act 1918.
A tax does not “accrue” until it becomes a liability of the taxpayer,
and a tax can not be “accrued” and deducted for federal income-tax
purposes in the year 1918 where the state act creating the tax liability
was not passed until the year 1919.
The appended decision of the United States Circuit Court of Appeals
for the seventh circuit, affirming the judgment of the United States
District Court for the western district of Wisconsin in the case of
Ed. Schuster & Co. (Inc.), v. Williams, collector, is published for the
information of internal-revenue officers and others concerned.
United States Circuit Court of Appeals for the Seventh Circuit.
No. 3039. October Term, 1921. January Session, 1922.
Ed. Schuster & Co. (Inc.), plaintiff in error, v. Burt Williams, as collector
of the United States internal revenue for the district of Wisconsin,
defendant in error.
Error to the district court of the United States for the western district
of Wisconsin.
Before Baker, Alschuler, and Evans, circuit judges.
Opinion by Alschuler, judge:
Plaintiff in error, a Wisconsin corporation, with principal office at
Milwaukee, duly made its return for the federal income tax for the
year ending December 31, 1918. The return was on the “accrual” basis,
and one of the deductions was of the income tax of the state of
Wisconsin, at the rate in effect December 31, 1918.
July 30, 1919. the Wisconsin legislature passed a “soldiers’ bonus”
act, which provided for the raising of the entire bonus by one tax levy
of 1 mill on all assessed property for the year 1919 and a surtax
over the normal tax upon the incomes of corporations, upon the basis
of Wisconsin income-tax return for the calendar year 1918. (Wis.
Laws, 1919, ch. 667.) The act by its terms did not become effective
until ratification by a popular vote, which occurred October 10,1919. The
soldiers’ bonus tax which this corporation was required to pay on
the basis of the 1918 return for state income tax was not, and in the
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nature of things could not have been, included in its deduction of
“reserve for taxes” in its federal income-tax return for 1918, which
it made in June, 1919. But upon the favorable vote on the act the
corporation filed an amended income-tax return for the year 1918,
wherein its soldiers’ bonus tax, payable on the basis of the Wisconsin
income-tax return, was additionally included in the deduction of
“reserve for taxes” in its 1918 federal income-tax return, by which
further deduction its federal income tax due the United States for
the year 1918 would be reduced by nearly $10,000 below the tax as
originally returned. Corresponding abatement from the tax as first
returned was duly demanded, and the claim therefor duly rejected on
the ground that the soldiers’ bonus tax did not accrue in 1918 and could
not be included in reserve for taxes for that year, but that the deduction
must be made from profits and income for the year 1919. The higher
federal income-tax rate for 1918, and perhaps larger income for that
year, made it advantageous to the taxpayer to take the deduction from
the 1918 profits rather than from those of 1919.
The federal income-tax law provides:
Sec. 234. (a) That in computing the net income of a corporation
subject to the tax imposed by section 230 there shall be allowed as
deductions: * * *
(3 ) Taxes paid or accrued within the taxable year imposed (a) by
the authority of the United States, except income, war-profits and
excess-profits taxes; or (b) by the authority of any of its possessions,
except the amount of income, war-profits and excess-profits taxes
allowed as a credit under section 238; or (c) by the authority of any
state or territory, or any county, school district, municipality or other
taxing subdivision of any state or territory, not including those assessed
against local benefits of a kind tending to increase the value of the
property assessed.
The only question is whether the Wisconsin soldiers’ bonus tax of
1919 accrued in 1918 so as to be deductible from the gross corporate
income for 1918.
The bonus act provided that the bonus fund be raised by a single
levy of a 1-mill tax on all property, and a stated surtax on all corporate
incomes as returned to the state for the year 1918. It is not contended
that the 1-mill property tax accrued in 1918. But would this have
been any more a tax accrued in 1918 had the act provided that the
basis of its levy should be the property assessment for 1918? We
think not. It was none the less a tax accruing in 1919, whether the
basis of levy was the assessment of 1918 or of some earlier year.
There is no necessary relation between the basis for the levy and
the time of the accrual of the tax. Whether computed on a property
assessment or a state income-tax return, the tax did not accrue until
it became a liability of the taxpayer. Since the act creating the tax
was not passed until after the federal income-tax year of 1918, this
soldiers’ bonus tax can in no sense be deemed to have accrued during
the calendar year prior to that of its passage.—United States v. Woodward
et al. (June 6, 1921, 256 U. S. 632.)
This tax, not accruing in 1918, is not a proper item of deduction for
that year, and the district court correctly sustained the demurrer to
the declaration filed in this suit to recover the paid tax from the
collector of internal revenue.
The judgment is affirmed.
(T. D. 3333—May 19, 1922)
Ratios of estimated postwar costs of replacement for use in preparation
of claims for amortization.
Pursuant to article 184 of regulations No. 62, the commissioner
has determined and publishes the following ratios of estimated post
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war cost of replacement for use by taxpayers in computing claims for
tentative allowance for amortization.
The purpose of establishing these ratios is to facilitate the prep
aration and examination of claims and to bring about, to such extent
as may be practicable, uniformity as to the basis of claims. The allow
ances based thereon will be purely tentative and subject to redeter
mination in accordance with the provisions of the law.
These ratios, condensed as they are to cover 16 groups, are neces
sarily composite figures, arrived at by an examination of many items
entering into the respective groups, and it is realized that in some
cases where only a limited number of items in the group are involved,
the ratios given may not fairly be applicable to a particular case. In
such cases the claim for amortization should be made in accordance
with the ratios published, but the taxpayer, along with his claim,
should submit a statement showing in detail the reasons why, and
the extent to which, such ratio is not properly applicable to his claim,
so that such cases may receive special consideration; in like manner,
there may be cases where the ratios as applied to the particular claim
would give the taxpayer more than a reasonable allowance, and in
such cases the ratio properly applicable will be determined on the
examination of the claim and the taxpayer given notice thereof.
All ratios are expressed in percentages based on prices as of June
30, 1916.
A. Ratios for computing estimated postwar cost of replacement of
buildings, vessels, cars, tanks, blast furnaces, open-hearth
furnaces, annealing furnaces, electric furnaces, coke ovens
and construction of all kinds:
1. Lumber—
Per cent.
(a) Hard ................................................................................. 240
(b) Soft ................................................................................... 175
2. Structural steel ...........................................................................
60
3. Building materials, other thanlumber and structural steel 225
4. Steel (other than structural steel) andsteel products .... 90
5. Building equipment .................................................................. 150
6. Labor (all classes) .................................................................. 160
B. Ratios for computing estimated postwar costs of replacement of
machinery and equipment:
Percent.
7. Electrical machinery and equipment .................................. 130
8. Engines, turbines, compressors and similar facilities .... 175
9. Pumps ...................................................................................... 135
10. Boilers ..................................................
160
11. Transmission equipment—
(a) Shafting, pulley, hangers, etc....................................... 135
(b) Belting ........................................................................... 100
12. Machine tools and small tools (machine tools are con
sidered as that class of metal working machinery which
can be used on both cast iron and steel) ............. 130
13. Wood-working machinery.................................................... 155
14. Textile machinery ................................................................. 155
15. All other machinery (including cranes)—
(a) .Machinery, the cost of which did not exceed 10 cents
per pound as of June 30, 1916..................... 120
(b) Machinery, the cost of which did exceed 10 cents
per pound as of June 30, 1916.................................. 130
16. Office furniture and equipment ........................................... 125
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